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SECTION F – URGENT ITEMS NOT INCLUDED IN AGENDA
B.13.96

PLANNING PERMIT APPLICATION

Source:
Department:
File Number:

Procedural
Development and Planning
2013/14

Summary
This application seeks planning approval for Use of the land for a Dwelling and
Intensive Animal Husbandry and associated buildings and works within the Land
Subject to Inundation Overlay, on land known as Lot 1 on Plan of Subdivision
137454 (120 Church Road, Nyah).
The subject site is located approximately 1.2km east of the township of Nyah and is
located on the southern side of Church Road. Abutting the eastern boundary of the
land is Crown land in the Public Conservation Zone (PCRZ) which contains the
Murray River reserve. To the north, south and west of the site is agricultural land
within the Farming Zone (FZ).
The site is approximately 2.049ha in size and currently contains an existing shed and
earthen pad and is accessed from Church Road via a built up access way.

Council Plan Strategy Addressed

Developing open community relationships - We seek to achieve greater
community inclusiveness and understanding of Council’s operations and decisions.
Recommendations
That Council refuse to Grant a Permit as the application is:
1.

The proposal is contrary to Clause 14.01-1 of the Swan Hill Planning
Scheme

2.

The proposal is contrary to Clause 21.06 of the Swan Hill Planning
Scheme

3.

The proposal is contrary to the purpose of the Farming Zone

Policy Implications
Nil
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Financial and Resource Implications
Nil
Triple Bottom Line Impact
Environment – Nil
Economic – Agriculture is an important part of the municipality’s economy, and
permanent removal of agricultural land for residential purposes would therefore have
a negative economic impact.
Social – Nil

Background
Location and existing conditions
The subject site is located approximately 1.2km east of the township of Nyah and is
located on the southern side of Church Road. Abutting the eastern boundary of the
land is Crown land (PCRZ) containing the Murray River reserve; to the north, south
and west of the site is agricultural land within the Farming Zone (FZ).
The subject site is irregular in shape with a frontage along Church Road of 216.2m, a
depth of 120m on the eastern boundary, 126m on the west and a rear boundary of
136m. The site is approximately 2.049ha in area and currently contains an existing
shed and earthen pad and is accessed from Church Road via a built up accessway.
History
The subdivision of the subject lot from the parent lot occurred in 1978. There were
objections (initially refusal) from the Water Supply Commission due to the flooding
risk associated with the land.
The first planning permit for a dwelling on the subject lot was issued in 1984 via
application No.1984/14. This dwelling was not constructed and the permit expired.
Planning permit application No.1990/10, for a dwelling, was issued via a notice of
decision. An appeal was lodged at the Administrative Appeals Tribunal of Victoria
(AATV) by the Rural Water Commission of Victoria (RWCV) against the decision due
to flooding risks. The RWCV recommended the application be refused, however the
AATV determined that a permit be granted.
The permit expiry date of the above application was then extended in 1992 to expire
in October 1993, further extended in 1993 to expire in October 1994; and again
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extended in 1994 to expire in October 1995. In 1997 the applicant stated that a
number of works had been undertaken as part of the permit, this included the
creation of the raised access way and house pad. However this permit also expired
because the dwelling had not been constructed.
Another planning permit application was made for a dwelling on the subject lot in
1997 via application No.1997/82. During the referral process for the application
concerns regarding the site’s suitability for a dwelling were raised by both the Mallee
Catchment Management Authority and the Department of Natural Resources and
Environment, however the dwelling permit was issued in July 1997. This dwelling
was not constructed, and this permit has also expired.
Planning permit application No.2002/39 was then issued for a dwelling on the subject
lot. It is important to note that at the time the land was zoned Rural Zone (RUZ) and
there was no distinct guiding Local Planning Policy for housing in the farming zone.
Again both the Mallee Catchment Management Authority and the Department of
Natural Resources and Environment raised concerns with the suitability of the site
for a dwelling, but referred to the previous approvals of the Council and AATV for
previous dwelling permits on the site. The permit was issued in August 2002.
An extension of time for the dwelling permit was requested by the applicant in
October 2003 and the permit was extended in September 2004 to expire in
September 2005. However the planning permit subsequently expired as a dwelling
was not constructed on the land within the specified timeframe in accordance with
the Planning and Environment Act 1987.
Proposal
This application seeks planning approval for Use of land for a Dwelling and Intensive
Animal Husbandry and associated buildings and works within the Land Subject to
Inundation Overlay on land known as Lot 1 on Plan of Subdivision 137454 (120
Church Road, Nyah). The proposed dwelling is to be setback 17.5m from the eastern
boundary (Murray River boundary) and 35m from Church Road.
The applicant also submitted that the landowner will be ‘establishing a shearing
business which requires the storage from time to time of items such as a wool press,
sheep loading ramps, shearing equipment, vehicles and stock trailers. The land will
also be used as a breeding base for the landowners 2,000 head flock of sheep. Key
breeding stock will be kept on the land where that can be regularly monitored and
management’. Planning Officers clarified with the applicant prior to registering the
application, whether an application was also being made for Intensive Animal
Husbandry. The applicant confirmed it was and amended the application but
provided no further detail to support the application.
Zone and Zone Purpose
The subject site is located within the Farming Zone (FZ). The purpose of the Farming
Zone is as follows:
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 To implement the State Planning Policy Framework and the Local Planning
Policy Framework, including the Municipal Strategic Statement and local
planning policies.
 To provide for the use of land for agriculture.
 To encourage the retention of productive agricultural land.
 To ensure that non-agricultural uses, particularly dwellings, do not adversely
affect the use of land for agriculture.
 To encourage use and development of land based on comprehensive and
sustainable land management practices and infrastructure provision.
 To protect and enhance natural resources and the biodiversity of the area.
The use and development of the land for a ‘Dwelling’ within the Farming Zone is a
Section 2 – Permit Required Use as the subject land is under the minimum lot size
for the zone (which is 20ha). The buildings and works associated with the
development of the dwelling also require a permit under Clause 35.07-4 of the
Farming Zone.
Overlays
The land is located within the Land Subject to Inundation Overlay (LSIO), the
purpose of which includes:
 To identify land in a flood storage or flood fringe area affected by the 1 in 100
year flood or any other area determined by the floodplain management
authority.
 To ensure that development maintains the free passage and temporary storage
of floodwaters, minimises flood damage, is compatible with the flood hazard
and local drainage conditions and will not cause any significant rise in flood
level or flow velocity
In accordance with Clause 44.04-1 of the LSIO a planning permit is required for
Buildings and Works as the construction of a dwelling is not exempt.
The subject land was referred to the Mallee Catchment Management Authority
(MCMA) for comment in accordance with Section 55 of the Act. The MCMA
consented to the application subject to conditions relating to development heights to
ensure protection from flooding
State Planning Policy Framework
Clause 14.01-1 Protection of agricultural land
Objective: To protect productive farmland which is of strategic significance in the
local or regional context.
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 The proposal does not protect the state’s economic base as the proposed
dwelling will permanently change the land use to residential.
A key strategy of the above clause is that in considering a proposal to subdivide or
develop agricultural land, the following factors must be considered:
- The desirability and impacts of removing the land from primary production,
given its agricultural productivity.
- The impacts of the proposed subdivision or development on the
continuation of primary production on adjacent land, with particular regard
to land values and to the viability of infrastructure for such production.
- The compatibility between the proposed or likely development and the
existing uses of the surrounding land.
- Assessment of the land capability
In response to the above factors it is noted that:
 Agriculture is an important part of the municipality’s economy and permanent
removal of agricultural land for residential purposes is strongly discouraged.
 Any proposed dwelling may give rise to land use conflicts between agricultural
and a residential use, but given the proposed setbacks, it is unlikely.
 A land capability assessment for waste water was not submitted with the
application. A land capability assessment was not requested from the applicant
as it was considered the proposed refusal based on policy did not warrant a
land capability assessment to be submitted.
In assessing rural development proposals, planning and responsible authorities must
balance the potential off-site effects of rural land use proposals (such as degradation
of soil or water quality and land salinisation) which might affect productive
agricultural land against the benefits of the proposals.
 The proposed dwelling has the potential to create off-site effects upon
productive agricultural land as the development is proposing an inappropriate
residential use within the Farming Zone.
Clause 14.02-1 Catchment planning and management
Objective: To assist the protection and, where possible, restoration of catchments,
waterways, water bodies, groundwater, and the marine environment.
Relevant strategies:
Ensure that works at or near waterways provide for the protection and enhancement
of the environmental qualities of waterways and their instream uses.
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 The application was referred to the Mallee Catchment Management Authority
and GMW Water and neither objected to the application provided that
conditions for approval are imposed.
Ensure land use and development proposals minimise nutrient contributions to
waterways and water bodies and the potential for the development of algal blooms.
 Any approval for a dwelling on the land would be subject to ensuring the
proposal minimises any detrimental effect on the Murray River environs. A land
capability assessment would be required to be submitted prior to construction
of the dwelling to provide evidence that any waste water could be treated on
site in accordance with applicable waste water regulations.
Clause 14.02-2 Water quality
Objective: To protect water quality.
Relevant Strategies:
Discourage incompatible land use activities in areas subject to flooding, severe soil
degradation, groundwater salinity or geotechnical hazards where the land cannot be
sustainably managed to ensure minimum impact on downstream water quality or
flow volumes.
 The land is subject to flooding and was referred to Mallee Catchment
Management Authority for comment under Section 55 of the Act. Mallee
Catchment Management Authority does not object to a permit being granted,
subject to conditions of approval being imposed.
 The application was also referred to GMW who does not object to a permit
being granted, subject to conditions being imposed relating to waste water and
sediment control during construction.
Clause 16.02-1 Rural residential development
Objective: To identify land suitable for rural living and rural residential development.
Relevant Strategies:
Manage development in rural areas to protect agriculture and avoid inappropriate
rural residential development.
 The subject land has not been identified as land suitable for rural living or rural
residential development. The land is zoned for farming purposes.
Local Planning Policy Framework (including the Municipal Strategic Statement)
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Clause 21.02 – Key issues
Natural resource management:
The continued growth of the horticulture industry.
The protection of horticultural land for agriculture.
 Any proposal for a dwelling within the Farming Zone must consider this Clause.
The Clause details the importance of the agricultural sector within the
municipality and provides a framework for decision making regarding
development.
Clause 21.06-1 Rural areas
The agricultural sector is a significant source of economic activity in the municipality.
Subdivision and rural housing in rural areas that is not associated with dedicated
rural and agricultural activities can potentially undermine the viability of the rural
sector through land use conflict, loss of productive agricultural land, use of
infrastructure and water that could be used for agricultural production, and land
values exceeding agricultural value.
 Housing for lifestyle purposes in rural areas has the potential to create demand
for community and physical infrastructure that may be more appropriately
located in dedicated rural living areas.
Strategy 2.1
Ensure any new dwelling has a relationship with and is required to directly support
the continuing operation of an existing rural use conducted on the land.
 The proposed dwelling does not have a direct relationship with an existing rural
use on the land. The applicant has submitted the landowner will be
‘establishing a shearing business which requires the storage from time to time
of items such as a wool press, sheep loading ramps, shearing equipment,
vehicles and stock trailers. The land will also be used as a breeding base for
the landowners 2,000 head flock of sheep. Key breeding stock will be kept on
the land where that can be regularly monitored and management’. Although the
land will potentially be utilised for agricultural purposes there is no satisfactory
justification as to why the dwelling is required to support this operation.
Strategy 2.2
Ensure any new dwelling is compatible with and will not have an adverse impact on
agricultural land and other rural land uses on the land, adjoining land and the general
area.
 The dwelling does not have an existing relationship with an existing rural use
on the land and therefore the approval of such a development may cause
detriment to adjoining rural land. Rural residential development is not
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appropriate in the Farming Zone unless a dwelling is reasonably required to
assist in the everyday operation of an agricultural use.
Strategy 2.3
Ensure new dwellings:
Are set back from neighbouring farm land and do not reduce the potential for
agricultural production or other rural uses on surrounding farm land.
 The proposed dwelling is reasonably setback from adjoining farm land.
Do not have an adverse effect on existing rural and irrigation infrastructure, and will
not reduce the continuing use of this infrastructure for agricultural production.
 The land has access to existing irrigation infrastructure via the Murray River
and it is considered a dwelling would not reduce the use of this infrastructure
for agricultural production.
Strategy 2.4
Encourage the consolidation of land in the same ownership to support applications
for new dwellings.
 The owner of the land does not own any adjoining land.
Objective 3
To avoid land use conflicts between agricultural and non agricultural land uses.
 Land use conflicts may arise with surrounding agricultural land if a dwelling is
developed on the subject site as the land will be used for rural residential
purposes and not for farming use.
Strategy 3.2
Ensure that use and development in the municipality is not prejudicial to agricultural
industries or the productive capacity of the land.
 By approving a dwelling on the land, it is considered the capacity of the land to
be farmed will be reduced and also its ability to be consolidated with adjoining
farming land is reduced. The addition of a dwelling not associated with an
existing rural use will effectively increase the value of the land limiting the ability
for a neighbouring land owner to acquire the land for farming purposes.
Strategy 3.3
Discourage use and development of land that is incompatible with the use of land for
agriculture.
Implementation
When deciding on applications for a rural dwelling the following matters will be
considered, as appropriate:
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The relationship between the dwelling and rural activities and agricultural production
and whether the proposal meets an ongoing need for a dwelling to support these
uses.
 It is considered the proposal does not meet an ongoing need for a dwelling to
support a rural land use. The applicant has submitted the land will be used for
agricultural use but given there is no existing agricultural use, there is no
guarantee an agricultural use will ever be established on the land.
 The proposed agricultural use of land as described in the application could be
defined as a ‘Rural Store’ which does not require a dwelling to ensure everyday
operations.
 The additional information submitted in the application related to the key
breeding stock will be accommodated on the land so they can be regularly
monitored and managed.
 Given the subject land is only 2.049ha, the keeping and breeding of sheep can
be defined as ‘Intensive Animal Husbandry’ which is defined as:
‘Land used to keep or breed farm animals, including birds, by importing most
food from outside the enclosures. It does not include:
a) an abattoir or sale yard;
b) emergency and supplementary feeding if incidental to the use of land for
extensive animal husbandry; or
c) the penning and housing of animals, including birds, for brooding, weaning,
dipping or other husbandry purposes if incidental to the use of land for
extensive animal husbandry’.
 The applicant has not submitted adequate information regarding the keeping of
‘key stock’ (sheep) and whether this proposed “intensive animal husbandry”
would constitute a viable agricultural use that would require a dwelling.
 It is considered the application does provide adequate justification for the
requirement of a dwelling to support an existing agricultural use.
Protection of existing and future productive potential and use of rural and
agricultural land.
 The application for a dwelling does not provide protection for existing and future
productive potential of the land as the dwelling will take agricultural land away
from agricultural use.
Whether a proposal for a dwelling in irrigated / horticultural areas can be
substantiated by any ‘whole farm plan’ prepared in accordance with Department of
Primary Industries guidelines and approved by the responsible authority.
 A brief description of the proposed agricultural use was submitted with the
application. The application did not include a ‘whole farm plan’ prepared in
accordance with DEPI guidelines. A plan was not requested from the applicant
as it was considered the proposed refusal based on policy did not warrant the
request for further information.
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How the proposal can be adequately serviced for water (potable, stock and
domestic and fire fighting supply), effluent disposal, power, telecommunications,
drainage and all weather road access.
 The subject land has access to all required services and any dwelling would be
required to comply with Clause 35.07-2 of the planning scheme.
Farming Zone
Farming
Zone
–
Decision
Guidelines
General issues
The
State
Planning
Policy
Framework and the Local Planning
Policy Framework, including the
Municipal Strategic Statement and
local planning policies.
Any Regional Catchment Strategy
and associated plan applying to the
land.
The capability of the land to
accommodate the proposed use or
development, including the disposal
of effluent.

How the use or development relates
to sustainable land management.
Whether the site is suitable for the
use or development and whether
the proposal is compatible with
adjoining and nearby land uses.

Agricultural issues
Whether the use or development will
support and enhance agricultural
production.
Whether the use or development will
permanently remove land from
agricultural production.
The potential for the use or

Comments

Considered above. The application is not
supported by the Natural Resource
Management objectives and strategies and
Clause 14.01-1 – Protection of agricultural
land.
Not applicable to this application.

The application was referred to all relevant
external agencies and no objections were
received. A land capability assessment
would be required to ensure the land is
capable of effluent disposal. If a dwelling
was approved on the land a condition
requiring a land capability assessment
would be required.
There is no evidence the proposed dwelling
relates to sustainable land management.
The development is proposed to be located
on existing farming land and the applicant
has not submitted a ‘whole farm plan’ to
support the proposal. A brief explanation of
why the dwelling will support an agricultural
use was submitted but does not provide
adequate evidence of why a dwelling should
be supported on the land.
It is not considered the dwelling will support
and enhance agricultural production on the
land as no existing agricultural use exists.
Yes. The area of the proposed dwelling will
be lost to any future potential agricultural
production.
It is not considered the proposal will limit
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development to limit the operation
and expansion of adjoining and
nearby agricultural uses.
The capacity of the site to sustain
the agricultural use.
The agricultural qualities of the land,
such as soil quality, access to water
and access to rural infrastructure.
Any integrated land management
plan prepared for the site.
Dwelling issues
Whether the dwelling will result in
the loss or fragmentation of
productive agricultural land.
Whether the dwelling is reasonably
required for the operation of the
agricultural activity conducted on the
land.

Whether the dwelling will be
adversely affected by agricultural
activities on adjacent and nearby
land due to dust, noise, odour, use
of chemicals and farm machinery,
traffic and hours of operation.
Whether the dwelling will adversely
affect the operation and expansion
of adjoining and nearby agricultural
uses.

The potential for the proposal to
lead
to
a
concentration
or
proliferation of dwellings in the area
and the impact of this on the use of
the land for agriculture.

Environmental issues
The impact of the proposal on the
natural physical features and
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adjoining agricultural uses.

The proposal is not an agricultural use.
Not applicable to this application.
A ‘whole farm plan’ was not submitted with
the application.
Yes. The area proposed for the dwelling will
be permanently lost to potential agricultural
production.
It is considered the proposed dwelling is not
reasonably required for the agricultural
activity conducted on the land as there is no
existing agricultural use on the land, and the
proposed intensive animal husbandry
justification to reasonably require a dwelling
is also considered insufficient.
Given the proposed setback, it is considered
the dwelling should not be adversely
affected by the adjoining agricultural
activities or general amenity issues.

It is not considered the dwelling will
adversely affect the operation of adjoining
and nearby agricultural uses.
A dwelling would limit the expansion of
adjoining land uses to acquire the subject
land for consolidation as the value of the
subject land with a dwelling would increase
and may be too high to be acquired for
agricultural use.
There are a number of small farming zoned
allotments in the area and if dwellings were
approved on each allotment, it would lead to
a concentration of dwellings within the zone
and create a rural residential area reducing
the ability of the land to be used for
agricultural purposes.
There is no expected negative impact on the
physical features and resources of the area.
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resources of the area, in particular
on soil and water quality.
The impact of the use or
development on the flora and fauna
on the site and its surrounds.
The need to protect and enhance
the biodiversity of the area,
including the retention of vegetation
and faunal habitat and the need to
re-vegetate land including riparian
buffers along waterways, gullies,
ridgelines, property boundaries and
saline discharge and recharge area.
The location of on-site effluent
disposal areas to minimise the
impact of nutrient loads on
waterways and native vegetation.
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No impact is evident on the land as the area
for the dwelling has been cleared.
See above.

The subject land is not connected to a
sewerage system and a land capability
assessment
would
be
required
to
adequately address if the land can support
such a use and development.
The applicant did not submit a land
capability assessment with the application
but if effluent disposal was required into the
future, any waste water must be in
accordance with the relevant regulations
and a permit will be required from Councils
Health Department.

Design and siting issues
The need to locate buildings in one
area to avoid any adverse impacts
on surrounding agricultural uses and
to minimise the loss of productive
agricultural land.
The impact of the siting, design,
height, bulk, colours and materials
to be used, on the natural
environment, major roads, vistas
and water features and the
measures to be undertaken to
minimise any adverse impacts.
The impact on the character and
appearance of the area or features
of architectural, historic or scientific
significance or of natural scenic
beauty or importance.
The location and design of existing
and
proposed
infrastructure
including
roads,
gas,
water,

The proposed
appropriate.

setback

is

considered

Minimal impact would be expected to the
Murray River environs. Mallee Catchment
Management Authority and GWM Water
have consented to the dwelling subject to
conditions.

No impact is expected.

The land can be adequately serviced.
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drainage, telecommunications and
sewerage facilities.
Whether the use and development
will require traffic management
measures.
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No.

Particular Provisions
Not applicable

Consultation
Relevant aspects of consultation, included:
 Planning Officer sent an email to the consultant working on behalf of the
landowner James Golsworthy of James Golsworthy Consulting Pty Ltd on 12
February 2013 to advise that Council would be unlikely to support a dwelling
on the subject land given the zoning, overlays and area of the parcel of land
and the Swan Hill Planning Scheme does not support the proposal.
 The above email was in response to an initial email from James Golsworthy
requesting Council’s advice on a fresh application for a dwelling being made.
 Given the above advice, James Golsworthy Consulting Pty Ltd proceeded to
lodge an application for a dwelling on the subject land on 06 June 2013.
Referrals
External Referrals/Notices Required by the Planning Scheme:
Referrals/Notice

Advice/Response/Conditions


Section 55
Referrals



MCMA – Consent subject to conditions


Section 52
Notices




GMW – Consent subject to conditions
DEPI – Consent subject to conditions

Internal Council
Notices

Advice/Response/Conditions




No referrals undertaken due to recommendation for
refusal of the application

N/A
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Advertising
As the initial assessment revealed the non compliance with the requirements of the
Swan Hill Planning Scheme, Officers made a decision to recommend Council for a
refusal; as such the application was not advertised pursuant to Section 52 of the
Planning and Environment Act 1987.
Matters for Consideration
Aboriginal Cultural Heritage
The subject land is partly located within a culturally sensitive area and the location of
proposed dwelling is within the sensitive area. The planning department is satisfied
that a cultural heritage management plan (CHMP) is not required as the proposal is
an exempt activity.
Purpose of the zone
The primary purpose of the zone cannot be met by this use and development as the
dwelling is not reasonably required for the proposed agricultural operation.
The potential for impact on the amenity of the area
The impact on the amenity of the area is likely to be low. The dwelling is well
setback from adjoining boundaries.
State and Local Planning Policy Frameworks
The frameworks do not support the use and development of a dwelling that is not
directly associated with an agricultural use. The Natural Resource Management
policy at Clause 21.06 strongly discourages dwellings that do not have a relationship
with and is required to directly support the continuing operation of an existing rural
use conducted on the land.
Suitability of the site for the proposal
The subject site is zoned for farming purposes and the proposed dwelling is not
reasonably required for the agricultural use of the land. The site is capable of
containing a dwelling in terms of servicing and infrastructure availability and
connections.
Compliance with the provisions of the planning scheme
The proposal is not considered to be compliant with the majority of previously
addressed sections of the Swan Hill Planning Scheme, particularly the Farming Zone
and associated rural policies. However it is noted that the application is compliant
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with certain sections of the planning scheme in terms of siting and access to
infrastructure.

Options
Council generally has two options when considering an application. These being,
 Issue a Planning Permit,
Or
 Issue a Notice of Refusal for the Planning Application.

Conclusion
The application for the use and development of land for a dwelling has not
adequately justified why a dwelling is reasonably required to support an agricultural
use. The subject land is only 2.049ha and does not currently contain any agricultural
use. While it is acknowledged the owner of the land does operate an agricultural
business however the business is not directly associated with the land subject to this
application.
The agricultural business the owner wishes to operate from the site is defined by the
planning scheme as a ‘Rural Store’ and ‘Intensive Animal Husbandry’ which also
requires a planning permit in accordance with the table to Clause 35.07-1 of the
Farming Zone. The justification provided within the application for these agricultural
uses does not sufficiently demonstrate why a dwelling would be reasonably required
to support these proposed operations.
The application has been assessed against the relevant sections of the Swan Hill
Planning Scheme, particularly the Farming Zone and Natural Resource Management
Policy of the MSS and it is considered the application should not be supported as it
does not satisfactorily meet these provisions and therefore no permit should issue.
Attachments
1 Location map
Zoning map
Building plans
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